IN THE STATE COURT OF HENRY COUNTY

HUES M e
STATE OF GEORGIA ”E“?‘%ﬁ%%?fwm

MICHAEL D, SPINA, Individually andas ) 0CT 2 1 2008
Admin]strator of the Estate of )
HEATHER JEANNE SPINA, and ) CRET o
KAREN L. SPINA, Individually, ) CLERKOF STATE oy oheh

\ Gouar HENRY COLNTY, 24

Plaintiffs, )

) - :
vs. ) * CIVIL ACTION FILE NO.: 085V02639

)
HENRY COUNTY, GEORGIA; )
TERRY MCMICKLE; )
TONY O’NIELL; )
ERNEST DUFFEY:; and )
STEVE MCKIBBEN; )

)

Defendants. )
ORDE NT T PLAINTIFFS’ MOTION TO STRIKE DEFE 5"
NOTE G G JOINT AND SEVERAL LIABILITY

The above-styled case comes before the Court on Plaintiffs’ Motion to Strike Defendants®
Notice Regarding Joint and Several Liability. Defendants filed the aforementioned Notice Pursuant
to 0.C.G.A. § 51-12-33(d) on May 18, 2009, giving notice that Richard L. Thelwell, a former parly
to this action, was “wholly or partially at fault for the injuries and damages alleged by Plaintiffs in
this action” Defendants contend that, having filed such a notice, “they will be entitled to an
apportionment of demages pursuant to 0.CGA. § 51-1233, and th;at their liability snd damages, if
any, shall he hmlted to the percenfaga of fault the trier of fict may assugn to these Defendants and
these Defendants only.” Plaintiffs have moved the Court to strike Defendants’ notlce, arguing that
0.CG.A. § 51-12-33 s inapplicable to the instant action, and so Defendants are not entitled to the
apportionment and allocation of damages provided for therein. For the reasons discussed below,
Plaintffs’ motion is hereby GRANTED IN PART.

The issue raised by Plaintiffs’ motion is the applicability of O.C.G.A. § 51,12-33 in en action
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where it is undisputed that the plaintiff was not responsible to any dsgree for the Injury or damages
claimed. The facts pertinent to this determination are not contested. On July 28, 2006, Richard L.
Thebwell fhereinafier “Thelwell™] was operating a motor vehicle on a rord maintalned by Henry
County. The road had recently been repaved by Henry County, and the county employses now
named as Defendants [hereinafter “the individual Defendants™] were responsible for the repaving of
the road in various capacities. Thelwell's vehicle drc;ve off the side of the road, énﬂ as Thelwell
attempted to reenter the roadway, he crossed into the opposite lane of travel, and fatally struck
Heather Jeanne Spina [hereinafter “Ms. Spina”], who Awas traveling in the opposite direction on a
motoreycle. X

Plaintiffs brought this action on July 28, 2008, being Ms. Spina’s parents, with Michzel D.
Spina also having been appointed adminisicator of Ms. Spina‘s estate, Initially, this action was filed
against Henry County, the individual Defendants, and Thelwell. None of the Defendants alleged that
Ms. Spina was &t all responsible for the colllsion that taok her life. By consent of all parties,
Plaintiffs’ action against Thelwell was dismissed on April 7, 2009. Correspondence between
Thelwell's attorney and the Court reflect that this dismissal wag pursuant to a settlement agreement,
Plaintiffs’ action against the remaining Defendants has not yet been scheduled for jury wial, but the
Scheduling Order entered by the Court reflects that the period for discovery will extend into
November. Defendants filed the notice at ssue on May 18, 2009, and Plaintiffs moved the Court to
strike the notice on June 15, 2009,

The Laws that May Apply

Anticle 2 of Chapter 12, Title 51 [hereinafter “Artlele 2], addresses the award of damages -

against joint tort-feasors as follows:

Except as provided in Code Section 51-12-33, where an action is brought jointly

against several persons, the plaintiff may recover damages for an injury caused by

any of the defendants ugainst only the defendant or defendants liable for the injury.
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In its verdict, the jury may specify the particuler damages to be recovered of each
defendant, Judgment in such a case must be entered severzlly.

0.C.G.A. § 31-12-31,

(7) Where an action is brought ageinst one or more persons for injury io person or
property and the plaintiff is 10 some degree responsible for the injury or damages
claimed, the trier of fact, in its determination of the total amount of damages 10 be
awatrded, if any, shall determine the percentage of fault of the plaintiff and the judge
shall reduce the amount of damages otherwise awarded to the plamhff in proportion .
to his ot her percentage of fault.

(b) Where an action is brought against more than one person for injury to person or
property, the trier of fact, In its determination of the total amount of damages to be
awarded, if any, shall after a reduction of damages pursurnt to subsection (a) of this
Code section, If any, apportion its award of damagés among the persons who are
liable accordmg to the percentage of fanlt of cach person. Damages apportioned by
the trier of fact as provided in this Code section shall be the Hability of each person
against whom they are awarded, shall not be a joint Hability among the persons liable,

and shall not be subject to any right of contribution.

(c) In assessing porcentages of fault, the trier of fact shall consider the fault of al
persons or eniities who contributed to the alleged Injury or damages, regardless of
whether the person or entity was, or could have been, named as 4 parly to the suit.

{d)(1) Negligence or fault of & nonparty shall be eonsidered if the plaintiff entered
into a settlement apreement with the nonparty or if a defending party gives notice not

later than 120 days prior to the date of tnal that a nonparty was wholly or partially at
fault.

0.C.GA. §51-12-33
Both parties place strong emphasis on Ga. L. 2005, 1, §12 (Senate Bill 3 of the iOOS-ZODG

Leglslative Sassion, commonly referred to as “tort reform” lcgislation; hereinafter “SB3") and the
changes made therein to both D.C.GA. § 51-12-31 and O.C.GA. § 51-12.33. The Court will

therefore outline these changes to fully address the parties’ arguments, O.C.G.A. § 51.12:3]1 was - -

modified as follows:

Except as provided In Code Section 51-12-33, where an action is brought jointly
against several trespassers persong, the plaintiff may recover damages for thegreaﬁasﬁ
injury-dene an injucy caused by any of the defendants against ﬂ%i-ef-ﬂaem only th
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defendant or defendants lable for the injury. In its verdict, the jury may specify the

perticular damages to be recovered of each defendant, Judgment in such a case must
be entered severally,

Prior to B3, the ability to apportion damages under 0.C.G.A. § 51-12-31 was limited to cases
involving property damage, McCalfa v. Shaw, 72 Ga. 458, 458 (1884) (“We think that this section
" refers to trespasses commiited on property, and not to such a tort as is set forth in tha declamtion of
defendant in error™),

Via 8B3, 0.C.G.A. § 51-12-33 was also substantially cevised, and added to. The previous
version reads as follows, in pertinent part;

() Where an action is brought against mote than one person for injury to person or

property and the plaintiff is himself to some degree responsible for the injury or

damages claimed, the trier of fact, in its detecmination of the total amount of damages

to be awarded, If' any, may apportion its award of damages among the persons who

are liable and whose degree of fault is greater than that of the injured party according

to the degree of fault of each person, Damages, if apportioned by the trier of fact as

provided In this Code sectlon, shall be the [fability of each person against whom they

are awarded, shall not be a Jolnt Hability among the persons liable, and shall pot be

subject to any right of contribution.
Thetefore, in an action for personal injuries or wrongful death, “[ulnder Georgla law [before SB3),
liability may [have been] apportioned among joint tortfeasors only if the plaintiff was negligent and
was therefore partly responsible for the injury. O.C.G.A. § 51-12-33, Ifthe plaintiff [was) not partly
responsible for the injury, joint tortfeasors [were] equally liable for the judgment, regardless of their
relative degroe of responsibility.” Rust Intern. Corp. v. Greystone Power Corp., 133 F.3d 1378, 1382
(11th Cir, 1998).
Principles of Statutory Construction

The dispute at hand eenters on the meaning of the language in Article 2. The parties reach
different conclusions as to both the meaning of the words in the present statute and the intent of the

legislature, as expressed through the changes mede in 883, In determining the meaning of the law,

the Court’s primary task is always to determine the intent of the legislaturs. “The cardinsl rule In
4




construing & feglslative act is ‘to ascertaln the legislative intent and purpose in gnacting the law, and
then to give it thai construction which will effectuate the legislative intent and purpose.'” Camringer
v. Rodgers, 276 Ga. 339, 363 (2003), quoting City of Jesup v. Bennett, 226 Ga, 606, 608 (1970),
“When construing statutory phrases, of course, we lgok diligently for the Cenera) Assembly’s
intention, beating in mind relevant old laws, evils sought to addressed and temedies interposed.”
TermNet Merchant Services, Inc. v. Phillips, 277 Ga. 342, 344 tZUDB).T‘The best indicator of the
General Assembly’s intent is the statutory text it actually adopted.” Chase v. State, 285 Ga. 693(2)
(June 15, 2009), |

The' search for legislative intent in SB3 is complicated by the existence of arguably
contradictory provisions within the bill itself. As the Court determines how Article 2 requires
damages to be awarded by the jury in the instant case, it is mindful that the “construction fof statutes]
must square with common sense and sound reasoning.” Smith v, State, 207 Ga.App. 300, 104 (2009},
quoting Twien v. Brunswick, 262 Ga. 399, 404 (1992). In addition to such broad guidance, there are
epecific rules of statutory construction applicable in the circumstances of this case,

The Court is interpreting two separate subsections of Article 2. with one party asserting that
each applies to the instant case to the exclusion of the other, “Under the principles of statutory
construction, ‘in construing language in any one part of # statute, 3 coust should consider the entire
scheme of the statute nd attempt to gather the legislative intent friom the statute us & whole.’
(Ciation omitted) Foorstar v, LIberg:Mut Ins. Co., 281 Ga. 448, 450 (2006) leferent parts ofa
statutory scheme should bf: read In a manner that renders them consistent and haxmomous. d>
Walker County v. Tri-State Crematory, 292 Ga.App. 411, 414-415 (2008). Accordingly, the Court
cannot focus on the language of any single subsection, 28 it is urged to by the parties’ primary

+

arguments.

The parties’ arguments also tend to violate other rules of statutory construction. The
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language of the statute is subject to varying interpretations, and boih parties have argued
constructions that render certain words meaningless. Furthermore, if the language of the diﬁ'ering
subsections is found to be confradictory, one interpretation would render entire subsections
meaningless. “A statute must be construed ‘to give sensible and intelligent effect to sll [its]
provisions and ta refrain from any interpretation which renders any part of the statuie meaningless.’
(Citation and punctuation omitted.y” Handel v. Powell, 284 Ga. 550, 554-555 (2008), citing R.D.
Brown Contractors v. Bd. of Ed of Columbia Cauraty,‘éﬁo Ga, 210, 212 (2006). “One¢ aid in
fulfilling our duty to construe statutes as intended by the legislature is 1o give meaning to each part of
the statute and to avold constructions which render a portion of the statute mere surplusage.” Movritz
v. Orkin Exterminating Co., Inc., 215 Ga.App, 255, 256 (1994). In interpreting Arnicle 2, the Court
must therefore give effect to all of the words used, and preserve the meaning of the various
subsections, seeking to harmonize conflicting provisions, rather than discarding one in favor of
another.

Finally, the current language of the statute is the result of the wide-ranging reform of civil
practice in SB3, which included, arguably, changes to common law rules, However, “[t}he common-
law rules are still of force and effeet in this State, except where they have ‘been changed by express
statutory enactment or by necessary implication.”” Fortner v. Town of Register, 278 Ga. 625, 626
(2004), citing Robeson v. International Indem. Co., 248 Ga. 306, 307 (1981). Therefore, the Court
will not construe SB3’s changes to Article 2 as preempting common law rules unless there is clear
evidence of legislative Intent to do so. |

Amang the possible bases in SB3 for any change 1o the common law are the addition,
modification, and omission of certain provisions, *[A] legislative body should always be ;iresumed
to mean something by the passage of an act,” Transportation Ins, Co. v, El Chico Rés!auranr& Ine.,

271 Ga. 774, 776 (1 999).' With respect to the language that was not changed, “[i]f there is nothing in
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the legislation that indicates that the phrases used were to have a new and different meaning, they are
construed as having the same meaning that was attached to them before the amendment.” Refention
Alternatives, Lid. v. Hayward, 285 Ga, 437, 440 (2009).
Plaintiffs” Argument: 0.C.G.A. § 51-12-31 Applies Exclusively

Plaintiffs contend that 0.C.G.A. § 51-12-31 offers the sole direction to the jury for
apportionmént of darmages where the plaintiff was not at fault. In support of this argument, PIaintiff’s
note that, before SB3, ' Georgia follow[ed) the common law rule against apportionment of damages
among joitt and several tortfeasors’ . . . It [was often] held that a verdict which seeks to apportion
damages among joint tortfeasors in violation of this tule is ‘illcgal.”™ Walker v. Bishop, 169 da,App.
236, 240 (1983), quoting Craven v. Allen, 118 .Ga.App. 462 (1968), Changing a common law rule
can only be accomplished “by express stalutory enactment or by necessary implication” Robeson,
248 Ga. at 307, Plaintiffs srgue that SB3 fails 10 abrogate the common law in cases where the
plaintiff was not at favlt becauge: (1) O.C.G.A. § 51-12-31 still permits the joint liability of all
responsible defendants; (2) 0.C.GLA, § 51-12-32 was untouched by $P3, and expressly provides for
joint and several finbility;' and (3) O.C.G.A, § 51-12-33 is imited, in its entirety, 10 cases where the |
plaintiff is at fault to some degree.

The survival of joint and several liability in O.C.Q.A. § 51-12-31 and O.C.G.A. § 51-12-32 s
addressed in the discussion on Defendants’ argument, below. Plaintiffs’ thitd argument asscits that

all subsections of 0.C.G.A, § 51-12-33 apply only In cases where the plaintif was at fault to some

'0.C0A§ 51-12,32 provides as follows:

(2) Except as provided in Code Section 51-12-33, where s fortious act does not involve moral turpilude, contribution among
several wespassers may ba enforced Just as i an astion hud been brought against them jointly. Without the necsssiry of
being charged by action or judgmeni, he right of a joint trespesser to contribution from enother or others zhall continue
unabated and shal} not be losy or prejudived by compromisc and settlement of 2 olaim or olaime for injury to person or
propeny or for wrongful denth end release therefrom,
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extent. The Count first notes that the Code Section 51-12-33 is entitled “Apportionment of demages
in actions against more than one persen where plaindff is to some degree responsible for injury or
damages claimed.” However, “[tThe deseriptive heading . . . of a Code section does not constitute &
part of such statute and Is not controlling regarding the construction or interpretation thereof.”
Legum v. Crouch, 208 Ga.App. 185, 189 (1993).

Mor;e instructive is the distinotion between the cpeﬁing sentences in first two subsections,
0.C.G.A. § 51-12-33(a) begins: “Whero an action is brought against one or more ﬁcrsons for injury
to person or property and the plaintiff Is to some degree respensibie for the {njury or damages
claimed... . Plaintiffs argue that the limitation “and the plaintiff is to some degree responsible for
the injury or demages claimed” therefore applies to the entite Code section. However, 0.C.G.A. §
31-12-33(b) begins with the same language, “Where an action is brought against more than onc
person for injury 1o person or property...,” but omits the limitation “and the plaintiff is to some
degree respongible for the injury or damages claimed.” If the introductory Ianguagé of (a) was
intended to be understaod as applying to the entire code section, why repeat part of it in ()7 The
legislature having declined to limit O.C.G.A. § 51-12-33(b) to cases where “the plaintiff is to some
degree responsible for the ir_ijury or damages olaimed,” the Court will not now do so.

The Court must, rather, give meaning to the legislatire’s decision to create differing opening
sentences to the subsections.

The rules of statutory Interpretation demand that we attach significance to the

Legislature’s action in removing the emphasized, limiting language. .. Wo must =

presume that the Legislature’s failure to Include the limiting language was 2 matter of

considered choice, ... Further, under the rules of statory construction, the omitted
language cannot be deemed & redundanoy or maaninglﬁss surplusage.
Tronsportation Ins, Co., 271 Ga. at 776. Before SB3, O.C.G.A, § 51-12-33 was limited to vases

where the plaintiff was at fanlt. SB3 divided the statute into multiple subsections, and the

Legislature removed the limitation from subsection (b). The Court must attach significance to this
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omission, and therefore will not impute the limiting language in subsection (a) to subsection (b). The
Court therefore finds that O.C.G.A. § 51-12-33(b) applies to cases where the plaintiff was not af fault
to any degree.

Plaintiff does not explicitly argue that the following limitation survives, but the parties note
that O.C.GLA. § 51-12-31, before SB3, was limited in application by McCalla, 72 Ga. at 458, In
McCalla, the Supreme Court stated as follows: ‘ .

fTihe defendant in error insisted that section 3073 of the Code contrals this case, in

whieh it 13 provided that “when several trespassers are sued _]o:ntly, the plainiff may

recover against gll, the greatest injury dome by either. But the jury may, in thelr

verdict, speeify the particular damage to be recovered of each.” We think that this
section refers to trespasses committed on property, and not to such a tort as is set

forth in the declaration of defendant in error. We think that the court should have

refused to receive the verdict rendered in this case, and he should have instructed the

Jury that, if they found damages of three hundred ‘dollars against McCalla, then they

should find the same amount against Stewaﬂ, as they were Jolntly liable and

responsible for the entive recovery.

Id. As a result, the Supreme Court and Court of Appeals have held that the ability to apportion
damages in 0.C.G.A. § 51-12-31 “applies only to trespasses to property and not to actions for
personal torts.” Union Camp Corp, v, Helmy, 258 Ga. 263, 268 (1988).

The source of this limitation is not apparent from the opinion in McCalla. However, the
effect was clear—appottionment was not permitted, ekcrapt in cases involving property damage. Ses,
e.g. McCarthy v. Combs, 78 Ga.App. 426, 427 (1948) (“This being a case for personal injuries a
several verdict against the joint defendants is illegal). All cases reviewed by the Court that apply
this limitation either clte directly or indirsctly to the Supreme Court’s opinion in MeCalla. The
Court's interpretation of O.C.G.A. § 51-12-33(b) would therefore broaden the scope of joint and
 several liability beyond the common law rule prior to SB3, to the derogation of the Timitation
expressed by McCalla. The Court finds that the Janguage in 0.C.G.A. § 51-12-33(b) is a sufficient]y
express removal of the MeCalla limitation—0.C.G.A. § 51-12-33(b) epplies in cases “[wlhere an
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action is brought against more than one person for injury o person or property.* (Emphasis added).
Furthermore, the Court finds that the change of the word “trespassers” in 0.C.G.A. § 51-12-31 1©
“persons” is an indication “that the phrases used [are] to have a new and different meaning.”

Retention Alternatives, Lid,, 285 Gg. at 440,

The Court also nofes that the plain language of O.C.GLA. § 51-12-31 does not limit its

application to cases involving propetty damage. The MeCalla opinion does not state that the use of

the word “trespassers” was the reason for the limitation, but, absent that word, the Court does not
find any basis for such a restriction in the lanpuage of the statute.

We recognize the well-established rule of construction that absent a clear indication

to the contrary, this Court should accord to virtually identical lenguage in successor

pravisions the same construction given the orlginal language. See, ¢.g., Bibb County

v. Hancock, 211 (a. 429, 432 (1955); Thompson v. Talmadge, 201 Ga, 867, 385

(1947). This rule reflects the value of consistency in the interpretation of legal

language. But this rule cannot be allowed to take precedence over the cardinal rule of

construetion, which is to ascertain the true intentlon of the drafters and interpret the

language to cffectuate that Intent. Price v. City of Snellville, 253 Ga. 166, 167

(1984); Laurens County v. Keen, 214 Ga. 32, 33 (1958); Wellborn v. Estes, 70 Ga,

390, 397 (1883).

City of Thomasion v. Bridges, 264 Ga, 4, 6 (1994). The Court having found legislative intent that
0.C.G.A. § 51-12-33(b}) applies in tort cases where the plaintiff was not at fault, the common law
rule against apportionment in such cases was accordingly abrogated by SB3.

Plaintiffy further argue that O.C.G.A. § 51-12-33(b) only applies, by [ts language, “after a
reduction of dam&geg pursuant to subsection (a) of this Code section,” that is, where the jury has
assessed some fault on the part of plaintiff, Plaintiffs’ reading, however, ignores or mistakes the
effect of the words “if any,” following the above-quoted phrase. Without the words “if any,”
Plaintiffs could make a persuasive argument that the subsection applies only “afier 2 reduction of
damages pursuant to subsection (a) of this Code sectlon.” However, with the addition of “if any,” it

ia clear that the action contemplated by subsection (b) Is not contingent upon & reduction pursuant to
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subsection (&), but rather will simply happen “afler” such a reduction, if there is one. Plaintiffs’
interpretation would render the words “if any"” mere surplusage, a violatlon of the rules of statutory
construction. Subsection (b), therefore, applies “[wlhere an action is brought against one or more
persons for infury 10 person or property.” But what does it do?

befendants’ Argument: 0.C.G.A. § 51-12-33 Applies Exclusively

Defendants argue that Q,C.G.A. § 5i-12-33(b) reﬂec’;s .the legis!am;e’s intent in a[lr cases
where an action is brought against more than one dafandant, tepardless of the plaintiffs fault, The
Court has come to the same conclusion, but Defendants further contend that the apportionment of
dameges described therein is mandatory in all such cages. Defendants’ argument relies primarily on
the changes made fo Article 2 by SB3. Before SB3, Defendants nots, the jury was permitted io
appottion damages wnder 0.C.G.A. § 5ll-]2-33, but was not required {o do so. Therefore, before
SB3, both O.C.GA. § 51-12-31 and O.CG.A. § 51-12-33 permitted, without mandating,
apportionment of damages, in cases to which they applied (that Is, as to ©.C.G.A, § 51-12-31, claims
'For property damage, see McCalla, 72 Ga, at 458; and as to 0.C.G.A. § 51-12-33, claims where the
Plaintiff was partly at fault). Defendants argue that the changes made to 0.C.G.A. § 51-12-33 make
mandatory the apportionment that was ﬁennissive, and reycals legistative intent that joint and several
liability be abolished in Georgla. Defendants cantend that this intent is so strong that it overcomes
any permissive language in 0.C.G.A. § 51-12-3) and 0.C.G.A, § 51-12-32,

Defendants thus concede Plaintiff's argiiments, enumerated above, that 0.C.G, A § 51-12-31
and 0.C.G.A. § 31- 12-32 would be rendemd meamngless by Interpreting OC G.A. § 31- I2-33 as
offering the exclusive direction to the j Jut'y in awarding damages against multiple defendants. Both
0.C.G.A. § 51-12-31 and O.C.G.A. § 51-12-32 begin with the phrase “[e]xcept as provided in Code
Section 51-12-33." Both code sections provide for the ability of the jury to award damages jointly

against multiple defendants. If 0.C.G.A. § 51-12-33 applicd exclusively to alf cases agalnst multiple
11




defendants, then the “exceptions™ contained in 0,C.G.A. § 511231 and O.C.G.A. § 51-12-32 would
not apply to eny cases at all. Consequently, a reading of O.C.G.A. § 51-1233 ss mand;ating
apportionment of damages, regardless of the fault of the plaintiff, would render 0.C.G.A. § 51-12-31
and 0.C.G.A, § 51-12-32 meaningloss.

To interpret O.C.G.A. § §1-12-33 as abolishing the common law rule of joint and-several
Hability would violate the rule against rendering scctioﬁs uf'ﬁle law: “mere surplusage,” 3s cited
above. “In addition, when we are interpreting a statute, we must presume that the General Assembly
had full knowledge of the existing state of the law and cnacted the statute with reference to It
Chase v. State, 285 Gr. 693(2) (June 15, 2009). Making this presumption, the Court cannot conclude
tht the legislature intended to eliminate joint and several liability In all cases, but, having “full
knowledge of the existing state of law"” In 0.€.G.A. § 51-12-31 and 0.C.G.A. § 51-12-32, left those
two sections extant purposefully.

As to Defendant’s broad argument that joint and severa| liability was abolished in Georgia by
5B3, the Court does agree that thers was EXPIess legis'lative intent to substantially reform actions
based in tort. “However, *it is “presurned that the legisfature did not intend 10 effect & greater change
than is clearly apparent either by express declaration or by necessary implication.” [Cit.]’ SRM
Realty Services Group v, Capftal Flooring Enterprises, 274 Ga.App. 595, 599 (2005).* Eirod v.

Cowart, 284 Ga. BG9, 872 (2009). The legislature made no express declaration in SB3, or otherwise,

that joint and several Hability has been abolished in Qeorgia. As discussed above, there is no

necessaty implication that joint and several liability has been abolished Aby the amendments to
0.C.G.A. § 51-12-33; in fact, it Is necessary :to find the opposite 10 give any meaning to 0.C.GA. §
51-12-31 and O.C.Q.A. § 51-12-32, Accordingly, ﬁ13 Court finds that joint and several li.ability
survives, aIthough it iz no longer the sole means of awarding demages in cases against Jolnt tort-

feasors.
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The Court’s Interprotation: 0,C.G.A. § 51-12.31 and O.C.CLA. § 51-12-32 Both Apply

| The Court chooses neither path offered by the patties, but determinez that the two code
provisians must be read together as providing the jury with discretion, in whether to apportion
damages, and direction, should the Jury choose to do so, regardless of the fault of the plaintiff. In
doing so, the Court faces the apparent discrepancy between the p;rmissiveneSS of thf:: two code
sections. 0.C.G.A. § 51-12-31 provides that, “[i]n its verdict, the jury may Speciﬁ( the’ particular
damages to be recovered of each defendant” (Emphasis added). O.C.G.A. § 51-12-33 states that
*the trier of fact, in its determination of the total amount of damages to be awarded, if any, shall afier
a reduction of damages pursuant to subsection (a) of thig Code section, if any, apportion its award of
damages among the parsons wha are liable according fo the percentage of fault of each person.;'
(Emphasis added).

Defendants rely on the use of the word “shall” in arguing that 0.C.G.A. § 51-12-33 mandates
the apportionment of demages in all cases against multiple defendants. “fhe genergl rule is that
‘shall’ is recognized as a command, and is mandatory.” :Baylfs 12 Détyam’, 294 Ga.App. 729, 730
(2008). This general rule sometimes bends, however, to the need to harmonize code soctlons or
otherwise make logical sense of the law, “[A] court’s duty is ‘to reconcile, if possible, any potential
conflicts hetween different sections of the same statute, so as to make them consistent and
harmonlous.” Sikes v. Stare, 268 Ga. 19, 21 (1999, quoting Ellis v. Johnson, 263 Ga. 514, 515
{1993). In this case, the two code sections oan be reconcilad by recopnizing that “shall” need not
always be construed to be mandatory, The mandatory nature of the word “shall” is “general,” and
“the word . . . need not always be construed in that fashion” Lewss v. State, 283 ?.}a.‘ 191, 195
(2008); see also State v. Parlor, 281 Gu. 820, 821 (2007) (defandant “contend[ed] that the wording
of Q.C.G.A. § 15-12-40(2)(1) that the Jury list ‘shal)® bs updated at least biennially makes that task

miandzatory for the board of jury comissioners, rather than directoty. \Howevcr, the word ‘shall’ was
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present in the statutes invalved in [the Supreme] Court’s prior decisions . . . and we remain
convinced that the provision is directory™), The Court therefore interprets the “shall” in 0.C.G.A. §
51-12-33 to mean that it is mandatory that any apportionment be according to the percentage of fault,
while continuing to vest the jury with discretion to apportion damages or not, under Q.C.G.A. § 51-
12-31. _ |

As Deferdants note, 0.C.G.A. § 51-12-33; Ju Its previous form, contained the word “may,”
and the ourrent statuté includes the word “shail.” However, this change does not so strongly express
legislative intent to abolish joint and several liability when taking into ccount that, not only was
O.C.G.A. § 51-12-31 left extant by $B3, but the uss of the word “may” remaing therein. To the
extent that the word “shall” pertains to the apportionment of damages by the jury pursuant to
O.C.G.A. § 51-12-33, it is in conflict with 0,C.G.A. § 81-12-31, 50 long as the Court interprets the
use of the word “shall” as removing all discretion. Therefore, the Court will not construe it in such a
MAR[TET.

*[T]he context ought 1o be very strongly persuasive hefore [the word ‘shall’] is softened into
a mere petmission.” (Citations and punctyation ;Jmincd.) Rickett v, State, 276 Ga, 609, 610 (2003),"
Meagher v. Quick, 264 Ga.App. 639, 643 {2003). The L;ourt finds that the context of the word
“shall” in O.C.GA. § 51.12-33(b) is sufficiently strong to justify this interpretation; Ilndeed, it
appears to be the only means available 10 the Court to apply the legislature’s intent here and give
meaning to the entirety of all applicable statutes without reducing any of them, or any pnrt of thcm,
to meamnglessne:ss To mierpmt the jury's appornonment of damages as permissive, rather than
mandatory, in both Code sections would “reconcile . any potantml conflicts between different
sections of the same statute, s0 as to make them conmstcm and harmonlous.” Sikes v. Stare 268 (fa.
at2l.

The language of the opening clause of O.C.G.A. § 51-12-31 does ot preciude this
14




' interpretation. “Evcept as provided in Code Section 51-12-33, where an action is brought jointly
against several persons, the plaintiff may recover damages for an injury ceused t:;y any of the
defendants agpinst only the defendant or defendants liable for the injury.” O.C.CLA. § 51-12-3]
(emphasis added). To inferpret the statute without rendering this fanguage mere surplusage, there
must be some distinction between O.C.G.A. § 51-12-31 and 0.C.GLA, § §1-12-33. Before $B3, this
distinetion Iy in the applicabillty of 0.C.G.A. § 51-12-33 only when the plaintiff was at fault to any
degree, as both statutes permitted allocation of damages. ._ Having remained unchanged, the Court
finds that this Janguage continues to wefor to cases where plaintHf is at fault to some degree, although
it exists only in subsection (r). In those cases, the contributory negligence is taken into agcount first,
before proceeding to the discretionary apportionment.

The Court believes that this interpretatlon of Aricle 2 best reflects the intention of the
General Assembly — ta provide for app()rtionmentlof damages when the plaintiff was not at fault,
reflected by the omission of limiting language in the scope of 0.C.G.A. § 51-12-33(h), but to leave
the option of joInt and several liability available to the jury, reflected by the failure to substantially
gimend 0.C.G.A. § 51-12-31 and O,C.G.A, § 51-12-32.

Whether Defondants’ Notice Pursuant to 0.C.G.A. § 51-12-33(d) Should be Stricken

The Court has determined that Q,C.G.A. § 51~12-33 is not {napplicable in its entivety on the
basis that Plaintiffs were not at fault, as Plaintiffs argued, Rather, the Court finds that only O.C.G.A.
§ 51-12-33(a) is limited to cases where the plaintiff is at fault o sorfe degma‘ Therefore, the Coust
finds thét Defct;dants’ Notice Pu‘ﬁuam tn:; O.C.G.A;rg‘ 51-12-33(d} shall remain & part of the record,
to the extent that it permits the jury to consider the negligence of Thelwell. However, the language
in the Notice contending that the jury must apportion damages pursuent to 0.C,G.A, § 51-1233 is

inconsistent with the permissive language in 0.C.G.A. § 51-12-31, and is hercby stricken. Plaintiff's

I3




Motion to Strike Defendants’ Notice Regarding Joint and Several Liability is eccordingly

GRANTED IN PART.

SO ORDERED this 2./ day of October, 2009,

,@29{:37

BEN W. STUDDARD I11, Chief Judge
State Court of Henry County






