IN THE STATE CGU)

BTATL (

RICHARD MERLE REASONER, a¢
surviving spause of ELIZABETH
DIANNE REASONER, deceased,
Plaintiff,
Y1
ANN C. STIEN SCHWARTZ, ag the
Administrator of the Estate of TODD
KIRK STIEN, decensed,

Defendant .

Intraduction

T OF DEKALB COUNTY

hEF CEORGIA

}

CIVIL ACTION VILE -

No. 08A92811-3

This wrongfi] death action is specially set for trial on August 18, 2008, Qn May 6, 2009,

Defendarnt GuideOne/Stien’ filed a Notice an

pursuant to 0.C.GLA. §51-12-33, along with

Designation of a Negligent or At Faolt Nonparty

b First Amended Answer and Defenses to

Plaintiff's First Amended Complaint. Plaintiff movas to strike this deferse and dasignation.

0.C.G.A. §51-12-33 (d) provides thatjn defending party shall give notice not later than

120 days before irial “that 2 non-party was'w,

between May 6, 2005_1, and August 18, 2003,

1olly or partially at fawlt.” The yumber of days

s 104. However, in footnote 3 on page 8 of the

Motion to Strile, Plaintiff states that “[iln orfer to meet the Conrt’s trial schedule, Plaintiff

agreed to walve the 120 day notice requiremgnt.” Assuming this concession forécloses the éir{:uple

veliicle that was involved-in ths subject aceident.

[GuideOne Blite Insurance Compan;a%;ﬂw unitsured/nderinsurad motorist eatrier for

Ms. Reasonet’s employer, which prov‘id_ed t
Tt was served with a copy of the complaint w3
appearsnce/answer in this case.

r 0.C.G.A. § 33-7-11 and filed a spenial




. resofution of this matiér, the Counxt; will address the yiatutory interpretation issues agserted by the

pariies.

Factual and Procedural Background

This case stems from an April 1, 2007| vehicular @liisinu that resulted in two fatalities
and cavsed other serfous injuries on Interstate)985 m Gwintiett County. Plaintiff alleges that
Todd Kjrk Stien was negligently, recklessly abd wantoaly operating a 2004 Jeep Liberty in the
southbound lanes of1-985 and ag a resnlt st:ruu:k.the‘rea: of anather vehicle, a 1996 Chrysler
Town & Country van. Plaintiff contends this ¢ansed the Liberty and the van to trave] through the
median of I-985 and into the northbound laney, where the Liberty struck the 2006 Jesp Grand
Cherokes Larsdo. Blizabeth Dianne Reaconey) a front seat passenger in the Laredo, was killed,
a3 wag Stien,

The Consolidated Pratrial Qrder, ﬁled}on April 24, 2009, stated upen information and
belief that Stien’s actions were the result of his being attacked by hiz dog, which ca_us«ad hirn to
contact the van with his vehicle aud caused tHem to cross the median. As such, the defense
contended Stien was confronted with a suddep emergency. '

On May 6, 2009, “Diefendant GuideOfe Blite/Stion” filed 4 First Amended Proposed

Pretrial Order, alopg with the Aaforemenﬁone; Notice and Designation of a Negligent or At Fault _
Nonparty and the First Amended Answer and Defenses to Pleintiff’s Fimst Aménded Cormoplaint.
After these amendments, Defendznt’s outling of the cese asserts that the proximate canse of the
Plaintif's injuries was the negligent désign g f the highway by the Georgia Department of

Transportation in failing to erect a barder in the median that would have prevented the Liberty




and the van fom crossing into oncoming trafflc in the northbound lanes.

Plaintiff’s motion to stike, flad June §, 2009, aséerts that under the plain Janguage of
0.C.G.A. §51-12-33 fault cannot be spportioned to a nonparty in this case because the Plaintiff
was not negligent and beoguse multiple tortfedsors were not named in this action. Indeed,
Plaintiff urges that both éontributory negligenks by plaintify’ and multiple defendantz remam
reguirements wnder the new statutes as under fhe sarlier vwﬁon. Alternatively, Plaintiff asgerts
that application of the statute in the maoner suggested by Dcfendant ini this case would be
wnconstitutional and would conflict with the Georgia Tort Claims Act aud impede the state’s
soversign immunity.

Defendant’s response asserts that O.CiGLA. §51-12-33 applies in the absence of any fanlt
on the part of the Plaintiff and i an action whers the plaintiff has sued only one defendant - in
other words, the new vetsion of the statute reduires apportionment of several lisbility in al] cases
in sinigle defendant cases, Defendant assents that 1o read the statute otherwise would lead to
absurd results. Purthermore, Defendant arguef that the étatuto:y language is sufficiently definite
to withstand Plaintiff's vagueness and &ue préosss challenges and that this statute neither

impedes the state’s $overeign mmunity nor ¢ bnflicts with the Georgia Teort Claims Act.

Legal Analysis _ 7 o
The statutory language at issiein this% puge was enacted as a part of the Georgia Tort
Reform Act of 2005, The old version of O.C{G.A. §51-12-33 (a), prior to its 20035 amnendment,

provided:

‘Whers an action is brought against mpre than one person for injury to person or




property and the plaintff is himgelf to Jome degree xesponsible for the injury or

damages claimed, the trier of fact, in ifg determination of the total arnotut of

damages to be awarded, if any, may apportion its award of damages among the

persons who are liable aud whose degree of fault is greator than that of the injured

party accarding to the degres of fault of sach person. Damages, if apportioned by

the trier of fact as provided in this Code section, ghall be the liability of ¢ach

person against whom they are awarded, shall not be 4 joint liability among the

persons liable, and shall not be subjectito any right of contribution.
Subsections (b) and (¢) of the former eode section addressed venue and effective date issues.

In Schrisver v. Maddox, 259 Ga. App.[558, 561, 578 $.E.2d 210, 213-14 (2003), the
Georgia Court of Appeals rejected the assertiqn of defendants that there should have been an
instraction under the former 0.C.G.A. §31-12-33 (2) on apportionment of damages with a ¢o-
defendant who had been dismissed from the chse, In Schriever, the court found that the law did
ot apply apportionmczﬁt to non-parties, even former parties to the aetion; thus, "an instruetion
on gpportivnmant with hitn would have been {nappropriate.” 259 Ga, App. st 561, 578 S.B.2d at

214,

n 2008, the General Assembly amended 0.C.G.A. §51-12-33, creating & now subsection
(¢) to allow defendants to shift blarue to & noyparty for its percentape of the harm suffered by the -
plaintiff, It is thiz provision that Defendant ¢ to invpke in fhi:-*; vase to fault hiphway desipr,
instead of the defendant driver. But the a:henT:lnt of mbﬁection (c) was not the only alieration

the (General Assermbly made in O.C.(GLA. §51112-33, 4ud thus it must be viewed in corjunation

with other changes made ifs the statute. E

? The current O.C.G.A. §31-12-33 prgvides in pertinent part:

(2) Where an aotion iy brought againg one or more pevsons for wury to person or

- property and the plaintiff is to some grgres responsivle for the injury or damages
olaimed, the trier of fact, in its deternjination of the total amotnt of dameges to be
awatded, if any; shall determine the fercentage of fault ofthe plaintiff and the
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Anglysis of the languLge of 0.C.G.A. § 51-12-33 !
The former subsection (p) of 0.C.GLAJ §51-12-33 provided that it applied “[w]hers an I
action is brought againgt mors than one p:,‘rsmT for injury to person or property grd the plaintiffis
himgelf to some degree responsible for the injiry or damages claimed.” (Bmphams supplied,) As
a result of the conjunative wording, the old law required both the presence of mors than one |
defendant in the case at the fime of trial, as the Court of Appesls held in Selrfever, and that the
plaintiff also be culpable to some degree for e injuries suffered.
When the General Assembly rewrots gubsestion (n) in 2005, the revised subsection dealt | |
only with the reduction of damages due (o cothparative negligence. The new languege makes
clear what has always been the case - that corjparaﬁve negligencs principles apply even when
thers is only one defendant: “[wihere an actio is brought against one or m;re persons for injury
1o person or property and the plaintiffis to so:fme degres regponsible for the injury or damages

c¢laimed.” (Bmphasis supplied.)

judge shall reduce the amount of damgges atherwise awarded {o the plaintiff in
proportion to his or her percentage of Fanlt.

(b) Where an action is brought a more than one person for injury to person

or property, the trier of fact, In its deigrmination of the total amount of damages &

be awarded, if any, shall after & reduction of damages puysusnt to subsection (8) of
this Code gection, if any, apportion jtq award of damages awong the percons who

are liable actording to the percentags|of fault of each person. Damages -

appottioned by the trier of fact as provided in this Code section shall be the

liability of each person against who they are awarded, shall not be a joint

lighility among the persons liable, und shall not be subject to any right of
contribution,

(0) In essessing percentages of fanlt, 1}16 trder of faot shall consider the fault of all
pertons or entities wha contributed tq the alleged injury or damages, regardless of
whether the person or entity was, or gould have besn, natned as a party to the suit.
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Bt the General Ass¢mbly did not stop rhers in its rodrufiing of the sfatute in 2003, It also

orested a new subsection (b) to separately dealiwith the apportionment of damages. The tew

subsection (b) states in its introductory clause hat it applies “[ewihere an action is brought against
moré thar one person for injury to person or piéperty.” (Emphasis supplied.) Thus, the plain
language of this subsection makes it apply on whete there are multiple defendants. It iz also
noteworthy that the introductory elause in the fiew subsection (b) Is the same wording as the
former gubgection (a), which also apﬁlied to axf action “brought against more than one person for
injury to person or property.” Although the General Assembly aliersd the Janguage of subseotion
() in the 2008 redraft to apply to cases with akingle defendant, it consciously chose to refafs the

requirement of multiple defendants when it expsnded the applicability of apportionmenit.

In the new subsestion (b), apportionm4nt of damages ia now undertaken “after a redvuction
of damages pursuant to swbsection (a) of this Code section, if ey By emplacing apportionrnent
in & sgparate paragraph froin comparative negligence and incorporating the above ited

language, the language of this code section, niad in {solation, sppears to show an intént to

apportion damages irrespeotive of whether the plaintifi was at fault?

Next, efter re-crafting in subsection (bj) the eireumstances in which fault can be
apportionsd, the General Assembly fncluded pa introductory clange in its re-write of subsection
(¢}. That clause states: "In assessing percentages of foult. - . " and then goes oy to allow for the
inclusion of g nonparty among thoge against Yhom blame can be assessed. For pﬁrpows of |

apportionment, the introdustory clause raferring to the assessment of fault peroentages appears to

3 This opinion will discuss belosyr the pffect of reading this section in pari materia with
other parts of the Act and nnamended portiogs of Georgia law,

]




refer beck 1o the prior subsestion in which the
which fault can be apportioned: where there i3

subsection (b). Had the General Asserably w:

Feneral Assembly has set out the circumstances in

“more than one™ defendarit as set out in

ed subséction (v) to apply to any type of case in

which a nonparty could be faulted, it would nof have used the introductory clause. And, indeed,

subsection (6} contams o language authorizing apportionment or reduction of damages by either

the judge or jury, Because this is not a case *f

There an agtion is brought against more than one

person for injury to person or property,” the prpvision in subsection (¢) for shifting blame 1o a

nonparty docs not apply.*
Defendant's sole argument apainst the
subsection (b) is that if is an absurd result, bec

three tortfeasors sues twao of them, the faalt of

nlain langnage of the intraductory elause of
muse if, for instanice, a plaintiff who is injured by

the absent tortfeasor is consideted, but not if the

plaintiff only siies one of them. Such a result i3 not abswid; instead it retaing, in limited form, &

privilege plaintiffs have had from time immenhorial - to pursue their rights againgt an individual

guilty party withous tracking downt every remdtely responsible party.? Pefendarit’s broad reading

* GuideOne Blite Insurance Company his not alleged that it is a “party to this action. A
special appearance and patticlpation in iitigation by an uninsured motorist carriar would not
create multiple parties for purposes of the atafute in any event. Although prior pleadings were

ambiguous, the Pretrial Order states that it s
of Todd Kirk Stien.” Even where an uninsyr

1 be defending this case exclusively in the ame

mototist catrier defemdg im its own name, it would

* not be sn action “brought against more than ene person for injury to person ,” and GuideOne is

not a tortfeasar.

* Assuming arguende that 0.C.G.A. § 51-12-33 applies to all cases of multiple
tottfeasors, irrespective of fault of the pleintiff, giving effect to the introductory phrase of
0.C.G.A. § 51-12-33(b), limiting apportionnjent and reduction of damages to ¢ases involving
multiplé parties, operates in a fair faghion to pllow the plaintiff a remedy for the wrong done him,
It rmitigates confliot with the longstanding principle that every right should have a remedy, while
sddressing the ovil of trolling for deep pockets among those peripherally and very remotely
responsible. A plaintiff is not likely to sue 4 jemotely involved defendant by himself - it would be
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of the statute, however, would violate 2n impodiany prineiple of stanatocy constaction.

Statutes in derogation of the common 14w “must be strictly construed and never extended
boyond their plain and explicit tertns,” S’tanﬁeﬁ 7 v. Glynn County, 280 Gia. 785, 787, 631 8.8.2d
: 374 (_—29@6); accord, Killearn Paymers, Inc. v. Joutheast Props., 279 Ga. 144, 146, 611 $.E.24 26
| (2005;) (stai_:ui;ory language must be read literal’y), Baylis v. Daryani, '4;194 Ga. App. 729, 731-32,
669 S.B.2d 674, 677 (2008); Stoker v. Severin (292 G App. 870, 874 (. 10), 665 $.E.2d 913
(2008) (“cannot be extended to cases not entmjerated in the statutes, and the courts have no

_ power to enlarge the remedy™).

" The legislature is presumed to aot with{knowledge of this rule of construction, and with
that bady only lies the tight and privileke to grant rights not given under the common law
and to exiond and broaden sny rights sp grantsd. Such is not the funetion of the coutts.

Delra dirlines, Inc. v, Townsend, 279 Ga. 511} 512, 614 8.B.2d 745 (2005). Heré, the lagislature,
while extending defendants’ rights 1o apportioh the 1esponsibility for damages, choss to retain
the existing Hmjtation to suits “browght ageingt more than one parson.” Accordingly, an

interpretation that preserves the common law fight of a plaintiff o severally aue a single -

responsible party for all of hiz ar her damagesis to be favored.

very hard to establish proximate cause considering the predominant £ault of those whose dre not
present (and even a shadow of contributory ffult would be compared to that small amount of
fault of the named defendant), But the wronggd plaintiff would still have the right 1o a complate
reoavery by selecting a substantiglly liable defendant, and that defendant in tum Would have the
tight to contribution against the other respondible parties, 4 remedy that has bean desmed
sufficient for more than a centuyy: O the plaintiff could elect, instead, to proceed egainst
multiple responsible parties and have edch defendant pay only the shére that accorde withits own
degree of fault, Arguably, such an interpretaon would mitigate much of the peroeived Qmplems
of searching for a deep pocket while mitigatihg some of the ill offects on the injured plaintiff of
the solution. ' '
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~ and any prior causes of action shall continue Y

Interpretation in pard material with other provistons

In the same section of the game Act with the revisions of 0.C.G.A. § 51-12-33, the

General Assembly also revised O.C.GLA, § 51-(2-31. The changes are shown héelow (new

language in italics, old language stuck througH):

Except as pravided in Code Seation 5141

12-33, whete an action is brought jointly against-

severdl frospaasets persons, the plaintiff may recover damages for the-greatestinjiiry-dhotre
by-anyof the-deforrdumts-agatnst aloft

against only the defendant oy deferdan

ety ant inury caused by any of the defendants
s Habla for the infury. In its verdict, the jury may

specify the particular damapes to be redovered of each defendant, Jadgment in such 2 case

rmaust be entsred severally,

The first item which leaps out Iy that thiy Cadd Section is only to 2pply when Q.C.GHA. § 51-12-

33 does not, And Section 15 of the Act meakes

33 “apply only with respect to causes of action

Defondant’s independent interpretation of 0.()

language, and indeed the entirety, of 0.C.G.A

ihe new provisions of both Section 31 and Section
arising on or after the effective date of this Act,

) be governed by prior law." Accordingly, the
QAL § 51-12.33 would make the revised

§ 51-12-31 meaningless.’ Thers would be

literally no vases “where an action is brought jointly against several persons’” which would be

outside the scope of 0.C.C.A. § 51-12-33 ung

ar Defundant’s interpretation. “The two statutas are

“in pari materia’ since they relate to the same pubject taatter, and it is an clementary rule of

atatutory construction that statutes in pari materia be constyued together.” Synder v, Srate, 283

Ga. 211, 214, 657 5.B.2d 834, 837 (2008), “I{

is a basic rule of construttion that & statuto or

constitutions! provision should be construed [to make all jts parts hamionize and to give &

¢ In this case, thero is a singls injury, 4
would not siggest a severance of damages |
could tecover damages against “the defendant

eath, and the new language of 0.C.G.A. §51-12-31

the Georgia DOT was a parly, Rather, the Plaintiff

or defendants Lisble for the' death,
8




rensible aud intelligent effect to eagh parif, as it is not presumed that the logialaturs intended
that any part would be without meaning,” Houspon v. Lowes of Savannah, 235 Ga. 201, 203 (219
8.B.2d 115) (1975)." Gilbert v. Rickardson, 264 Ga. 744, 147-748(3), 452 $.B.24 476 (1994).7
Conclusion
It docg l¢ss violence to the rules of stat&tnry construction to 1ay no weight on the -.
reorganiza,tim“t of former subsection (a) inte twp subsestions in the 2005 revizion than to render
meaningless an entire Code Section, Tha revision of 0.C.G.A. § 51-12-31 lends no gupport to an

ntent to oliminate joint Liability in all cages. Therefore Plaintiff's reading of 0.C,G.A. § 31-12-

33, limited to cases invalving contributory negligeance by the Plaintiff in accotdance with jts
previots meening, fs superiot to au interpretaton which extends the reach of 0.C,G.A. § 51-12-
33 to all cases involving multiple tortfeasors, excluding any cases from the yeach of Secton 31
Such #n interpretation is also consistent with e decision to leave'0.C.GLA. § 51-12-32
ungmended - that “[eTkcept as provided in Cofe Section $1-12-33, where a tortious act does not
involve moral turpitude, contribution among deveral trespassers mey bea enforced just as if an
action had been brought against them jointly.* And, most importantly, such a limiting

constrniction ig 4lso in accordante with the prjnciple that statutes in derogation of the cowinton

¥ The precise meaning of “damages fo an injury caused by any of the defendants againet
only the defendant or defendants liable for the injury” is not relevant to this decision. Suffice if to
say that, construed in the lght of the limited gonstruction of changes from the coratnon law, it
wauld not suggest 4n intent to abolish joint and several Hability. And given that this language is
only intended 10 apply i cases where Section 33 does hot, the language concerting -
apportionment in Section 33 cannot uged to such zm ittent in Section 31

¥ This Code section gives a remedy fpr a defendant sued singly and tequired to pay all of
the damages; woder Defendant’s interpratation, the Cods section would only he applicable when
a Defendant slept ont its rights in failing to proceed wnder 0.C.G.A. § 51-12-33(d).
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law “must be strictly construed and never ex

Stanfield v. Glynn Casuniy, 280 Ga. 188, 787, 631 §.5.2d 374 (2006).

Finally, it cannot ba the cage that redue

ed beyond their plain and axpleit terms.”

N of damages is available where there is an

empty chair to point to, tut no possibility of obthining refief from that absent party, but is not

gvailable when the other person allagadly at fau

stbject to being assessed with responsibility for

absurd, but also a vielation of equal protection.
Accordingly, the Court finds that Defenl

nonparty becaugs thare is, and at e}l times has Y

¢ is a party present and defending itselfand =~

the damages. Such a result would not only be

Hant cannot seek to apportion blams with a

cen, only one Defendant in this case and thers iz

no usgertion of contributory negligence on the ﬁart of the Plaintiff. Therefore, Plaintiffs Mbtion

to Strike Defendant’s Fifth Defense and Noticé

filed on Tune 5, 2009, is GRANTED.

SO ORDERED, this 3 dey of

Copy 10
All parties (kw)

L,

and Designation of a Negligent or At Fault Party,

July, 2009.

21 .
W%E%URDOM, JUDGE

STATE COQURTY OF DEKALB COUNTY
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