_eoygna Geneml Asscmbly, pqssed

& “Act™), codified at O.C.G.A. §§ 50-
21-20 through 50-21-36. The Act is still
quite new, having first become effec-
tive on July 1, 1992, Only a few deci-
sions of the appeliate courts have
considered the Act.! Therefore, this Ar-
ncie is intended simply as a practical re-
r of the important features of this

£'s viewpoint,
rather han'as a scholariy‘ treatisé

I LGgISIdHVB Purpose

The Georgia Tort Claims Act in-
cludes a very specific statement of leg-
islative purpose, found in O.C.G.A.
§ 50-21-21. When issues ansc ‘concern-
ing the proper construction and opera-
tion of the Georgia Tos( Claims Act,

.this statement of legislative purpose
.will be a significant referénce:

the Georgia Tort Claims Act.(the

',scope of his.or hér ofﬁc;al du e QE

employment is Hiot subjec{ T vt
or liability thercfor Under the Act, the
exclusive remcdy,f,or 4'tort cotrimitted
by a State employee is an action
against the agency, and not against the
employee personally.

1. Causes of Action to
which the Georgia Tort
Claims Act Appiies

nity for causes of action soundmg in
toEL. OC G.A § 502123 prov;dcs

1n.0.CGA, §.50:21-21@), the. Gen- .. i

"eral Assembly specifically recognizes
that' the traditional doctrine, of sover

_elgn.immunlty is hnrshan ,‘frequentiy 1
Ho iy 1.

5!
sc0pc of its responsibﬁ:ues State. gov—

ernment would face poteatially mas-.

sive financial expdsure if subjected to
unlimited tort Hability. In balancing
these competing interests, the General
Assembly. has decided upon a limiled

waivet of sovereign immunity.? Tms ;
statement of legislative intent requires’

that the Act be strictly construed. Any
future expansion of State liability
under the Georgia Tort Claims Act ar-
guably must-derive from amendments
cnacted by the General Assembly,
rather than from judicial interpreta-
tion.

One of the purposes of the Act, as
stated in O.C.G.A. § 5021-21(B), is to
insufate State officers and employees
from lawsuits arising from perfor-
mance of their jobs. This statement of
legislative purpose is effectuated in
0.C.G.A. § 50-21-25(a), which pro-
vides that: “This article constitites the
exciusive remedy for any tort conumit-
ted by z State officer or employee. A
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'duct Which ﬁts withm'emstmg legalr

definitions of the term “toft” in’ ‘gen-
eral, the State will not be liable for con-
duct or activities that are umquel}
governmental. As the’ COﬂdllCt OF activ-
ities of State employees comes to more
closely resemble conduc:t or activites
commonly pursued by individudls or
corporations in the private sector, and
where there are readily identifiable
and closely analogous standards of
care in the private sector governing
such conduct or activities, there is a
greater likelihood that the State will be
found 1o be subject to tort liability
under the Act.

HI. Exceptions o Liability

Under the. Georgia Tort’ Claims Act
the State is not:iable f
omission, whic mlght fall $within' the
definition of a “tort” As a broad gener-
alization, most conduct which would

R Rich 'ids isa
" Senioy Assistant

Charles M.

Attoiney General
with the State Law
Departiment of
Georgia, and is
director of the
Litigation/Special
Prosecuetions Divi-
sion. Mr. Richards wmked clasely
with the Georgia Bar State Tort
Clatms Act Commitiee; and with
members of the House and Senate
Judiciary Comimittees; durinig the
brocess of developlng tbe ﬁ:rmi ver-
s:on of tbe Act H

e

caren—

(1988) and ber undergs dite
degree from Cornell Unive Sity
(1985). '

fali within traditional concepts of neg-
ligent torts will support recovery
under the Act. In addition, some irifen-
tionat torts, such as iraud and deceu: _

conduct occurred w1thm the scope of
the employee’s official duities® (31‘ o R
ployment. P
Because the Act provides only'a. lim I

} '
for Which the State will have no habﬂ
ity. These exceptions to liability afe ser
forth specifically and in considerable

(Contiried on page 26)
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(Contined from page 24}

detafl in O.C.GA, § 530-21-24. A num-
ber of the exceptions relate to areas of
government action not traditionatly in-
cluded within any definition of tor
tious conduct. However, some of the
exceptions require special attention.
“Discretionary function or duty”
exception: O.C.G.A. § 50-21-24(2) pro-

.vides that the State is not. subject to.

suit aisig out Of fhe perfoimance or
non-performance of a “discretionary
function or duty” The rerm *discre-
tionary function or duty” is defined in
O.C.GA. §5021-22(2) as: . . . a2 func-
tion or duty requiring a State officer or
employee to excieise His or her'policy
;udgment in Choosmg among alternate

“official immunity” Consequently,
uander the Act, a cause of action will

not be defedted solely becanse the par-

ncuiar funcnon or. duty at issue re-

given in Georgm cases dealmg ~iAth

Court Approval G‘uumn ced
Computer Counse] Seal awarded by

L Law Office Automation Center, '
§ independent testers of legal software, §

Call (313) 398-9930
for test report,
references and

demo disk I
| SPECIALTY SOFTWARE
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_ing out the operations of governmient

: Box 7026 Huntlngton Wcods, ‘™Mi48070 §

responsible State officer,

The new Georgia Tort Claims Act
Tort Claims Act ("F’FC ”) 28 US.C.
§§ 1346(b) and 2671, ef seq. The fed-
cral discretionary function exception
is codified at 28 U.5.C.’§ 2680(a).
Thus, cases construing the “discre-
tionar} function or duty" exception

under the FTCA will be persuasive au-

thority in construing this éxception

ulés of operatlons Where thcre is
room for pohcy ;udgment and decisxon

lows that acts of subordmates in'carry-

in accordance with official chrectlons
cannot be acuonable 73 e
After reviewing the legxslath his-
tory of the FTCA, the U.S. Supreme
Court in Varig Airlines refined the ex-
ception, noting that:
Congress wished 1o prevent judicial
'second-guessing’ of legislative and
administrative decisions. grounded
in social, economic, and political
policy through the medium of an ac-
tion in tort. By fashioning : an excep-
tion for d1scr€t10nary gov' ’
furietions, including reg
. tivities, Congress ot }
teet the Government from li’ibi.hty
that would seriously handicap effi-

tal o

ndict falls *:disjcj'rct_mnﬁry
funétion ‘or duty” exception urider the
Georgia Tort Claims Act.

"Inspecﬁzon powers. or functions”

—exception: Under ©.C.G:A.§ 50:21-
24(8), the Statt is not Sub]ﬁ‘Ct 0 syt

arisiig from claims that it did 1ot per-
form an inspection of private propérty
properly, However, this except:on
does’ 1ot appiy 10 mspectmns per-
formed by the’ Statc of ils own prop-

ceptcd“ehg rrlreering o1 desxgn

ds 111 cffect at the ttme Df re

Act -shiotild be'fead 7a- pe _,-;imter i
with O.C.GA. § 911-9.1. That stamate
reqmres that the afﬁdavn of an expen

alsg exphcitly states
, adequacy ofa plan of destgn is
to be determined according to the ac-
cepted standards “in effect at the time

"
s
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of preparation of the plan or design”
Thus, the State is not subject to tort ac-
tions based upon claims that the State
had a duty to update a pre-existing fa-
cility 1o current design or construction
standards.

Counsistent with other provisions of
tire Georgia Tort Claims Act, this ex-
ception is a limited one. Tort actions
arising from improper construction or

LﬁlpI‘OpCl maintenance ﬂl‘ﬁ ﬂOt pr{'l-
‘tlided by this eXcéption, ‘

“Georgia National Guard” excep-
tios: It must be noted that the ex-
ception set forth in O.C.G.A.
§ 50-21-24(12) does not apply to “ve-
hicular accidents” If a National Guard
vehicle is involved In a collision on a
street or highway, an action is cogniz-

gbly‘:_ under the Georgia Tort Claims

A § 50-21:24 coatmns o, b
taxation of the’ protection of State offi-
cers and employees. For conduct
which falls within one of the excep-
tions, neither the State nor any State
official is subject to tort hablhty in
State colirts,

v, Nammg the Proper
Defendant

.Under the Georgia Tort Claims Act,

scope of his or her officlal duties or em-
pioymcnt isanaction agmnst thc agency

tempts to pame a State employee asa de-
fendarit, the agency must be substituted
as the party defendant.

The provision solves a significant
problem for plaintiffs under the for-
mer statutory scheme. In the.past,
when rctions against the Stdte - Were
controlfed by the so-called “insurance
watver” of sovereign immunity, 4 plain-
tiff in a tort action was required 1o
identify an individual State employee
as the defendant. 'This was, in many in-
stances, a difficult requirement for tort
plainiiffs to meet, in view of the diffi-
culty of associating particular State em-
ployees with the governmental action
which gave rise to the plaintiffs’
claims. The procedure was likewise
undesirable from the standpoint of
State employees, who found them-
selves in the role of “lightning rods™
for tort litigation arising out of govern-
ment actions. The Georgia Tort Claims
Act simplifies matters considerably in
this regard, and should be an improve-

OC. GA g 5&21 zs(b), if the plamtiff a-

ment both for plaintiffs and for St1te
employees.

Only State agencies are subject to
actions brought under the Georgia
Tort Claims Act. The statutory defini-
tion of the term “the State” specifically
excludes counties, municipatities,
school districts, focal hospital authori-
ties, and similag entities. Tort dctions
against such entities are governed by

other consmuuoual and statutory pro—

visigns.?

V. Limitations
The Georgia Tort Clalms Act is retro-

active, so that it affords a remedy for.

persons whose tort claims accrued on
or after fanuary 1, 1991, Under the
Act, there are two different statutes of
fimitation:
A, For tort claims accruing between
January 1, 1991 and June 30,
1992 Ante’htem notice. must be
' given o or tiefore. June
and the action must be coi-
menced on or before June 30,
1994 e
For ron‘ claims'accr 1

e remedy for a tott commie | :
ate ﬁmployee within the '

non found elsew .
apply ‘to actions under the Act. From
the plaintiff’s statidpoint, limitations-
1olling statutes found elsewherée in‘the
Code will also toll the period of limita-
tions under the Act.

- Expert Wiinesses

+ Prroféssional Engineers

* Accident Site Invesiigation

» Mechanical Defect Inspection
- Repair Shop Practices

B 'VI Requnemem of

“FORENSIC ENGINEERS

FOR DEFENDANT OR PLAINTIFF
Specialists in Lorge Truck, Cor, OMf-Road Vehicle Accident

CAnteLitem \'ofzc

Under O.C.G.A. § 50-21-26(a); 1
tort action can be ﬁled ag
State without first giving the
written antelitem notice, Tiu
solute ;unsd:ctxonal requir
O.C.GA. § 302126(a%3). o
to other ante -litem nonce pro

well as prowdmg to whom the nonce
of claim must be submitted.
Under O.C.GA, § 50-21~26(a)(5) the

© following ifniformation must be in:

cludedina Wntteﬁ nohce: of c}aLm mb—

mitted under the Tort Clauns Act

(A) The name of the St&te govemment
entity, the acts or omissiops: of
which aré assérted as the bdsl _of
the claim; (S

R L)) The uneo he transaction or G

arose;

mg a settlement with the Sta
first is in describing “the ami

( Com‘inued ot page 28)
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Bxecutive
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{Continued from page 27)

the less claimed.” Contrary to what
seerns to be a widely held belief, the
State will not simply hand over $1 mil-
lion to each tort claimant. In order for
the State's Risk Management Uhnit to
properly evaluate a claim, it must first
have sufficient information to fully un-
‘derstand the severity of the injury, and
the extent of the direct economic
damages caused by the injury, such as
medical bills and loss of wages. The
claimant’s lawyer will rendec her or his
client good service by providing as
much information as possible, includ-
ing photogmphs, X-rays, physician’s re-
popts ‘medical bi ils, life-care: pians,

"} : .

Second, in order to begm formmg a
valid estmate of the monetary value of

a tort claim, one must be able to realis-
tically eyaluate the asserted basis of lia-
bility. Thus, to maximizeé the chances
of reaching a favorable settlerent in
the prelitigation stage, the claimant’s
lawyer shiould provide the Risk Man-
agement Division with a full; defaled

.. explanation, along, with as.much sup- .

porting information as possible.
To safeguard the clann, the claun-

statutory penod for gmng ante: htem
notice.

As 2 prictical matter, the earher ano-
tice of claim is submitted, the greater
the likelihood of a settlement being
reached. Aithough it seems cbvious,
many lawyers faﬂ to recognize thiat it is

always edsitr'to investigate, evaliite

Certified
Forensic Document Examiner

and settle a claim when all the facts are

fresh, and <vitnésses with fresh recol-

lections are readily available.

Vil. To wWhom the.Notice
of Claim Must Be
Submitted

Under 0.C.G.A. § 5&21—26{11)(2), the
notice of ¢laim must bé submitted
both 10; (2) the Risk \Ianagement Dm—

sion of the eorgia Dep: Ad-

ministhative Services; dnd (b)

agency or agencies against whom the
claim is assérted.

Hans M. Gidion

706-860-4267

218 MerryronT DRIVE
Auausta, GEORGIA 30907
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notice of claim must be delivered in
person, or mailed by certified mail, re-
turn receipt fequested, to the Risk
Mﬁnagement Diyision of the Georgaa
Department of Administrative Ser-
vices. The address Is a5 follows:
Georgia Departrent of-
Administrative Services
Risk Management Division
200 Piedmont Avenue
Suite 1508, West Tower
Atlanta, GA 303345525
Attention: Director of
Risk Management
A copy of the notice of claim must
also be delivered in person or mailed
by first-class mail to the State agency or
agencies against whjch the chlm i5as-
serted.

Undcr 0.C.GA. (j 5021 ’26(a)(2), the

IK Txme Period for .
lnvesﬁgatlng Cla;m

The Act contemplates efforts to se
tle cfaums against the State be
parties have to resort to litig
Undér D C.GA- § 50-21- 26(b)
fawsuit cinnot be filed . ag
State until either the State deiiie i
claim or more than 90 days haye -
elapsed after the presenmnon of the -
nonce of claam

handie a Iarge numher of ciaim L o
large volume of this work means th“lt
most clmms inciuding meri nous

ACf '

Under 0.C.GA. §50-2 1«28 Venue of
actions under the Georgia Tort faimss ¢
Act ties in the county where the 1oss, -« -
occurred. This Code section’ EE
two qualifications. The second ‘sthe :
easier to decipher. Where the 1055 oc: .
curs in another state, venue lies
county of I'f.'SidCI‘lCC ot thc Sta He

foss. R

The first qualification js sothewliar
less clear on its face. The Act promdes; s
that: *

m any. case 1n Whlch an offi-

added in a House Judicidry Comm ée
hearing, in response to the cohéern
that it may sometimes be hard for a




plaintiff to determine whether a State
emplgyee was 0r was not “acting
within the scope of their [his or her]
official duties or employment™ when
he or she committed a tort. Where a
plaintff cannot answer this fundamen-
tal question, this provision allows fil-
ing one lawsuit advancing alternate
claims against either the State or the
employee. Ordinarily, the question
will be answered either becaunse the
.State agency determines. that the em-
ployee was acting within the scope of
his or her employment, or because the
court decides the question as 4 matter
of law, If the State employee is found
to have been acting within the scope
of his or her official duties or employ-
ment, then the complaint must be dis-
m:ssed as 1o thc mdmdual and the

emp ployee is fourid to have bﬁcn ﬁétmg
outside the scope of his or her official

daties or employment, then the action
must be dismissed as to the State.

Xl. Requirements as 1o
sService of Process

Under O.C.G.A. § 50-21-35, a plain-
tiff is required to cause process to be
served upon both: (a) the chief execu-
tive officer of each defendant -ageney;
and (b) the dn‘ector of the Risk ‘Man-
agement Division of the Dcpartmcnt
. Both are to
be served at thetr wstal office ad-
dresses. The time for the State to file
an answer does not begin to run until
all these parties have been served.

This section also requires that the
plaintiff mail a copy of the complaint,
by certified mail, to the Attorney Gen-
eral. The complaint must contain a
certificate showing thar this require-
ment has been met. It would be im-
possible for a plaintiff's lawyer to
camply” with the: literaf requirements
of the statute, Inasmuch as a $tamped

copy of the ca
bly. be niafled 1o
before the fawsiit is filed. In view of
the unpossﬂnhty of literal compliance,
substantial, comphance with this re-
quirement should be sufficient. It is
suggested that plamnffs fawyers
should send a cop}’ of the complamt o
the Attorney Gcncrai prior to filing,
with some notajion ds to when the
complaint will be ﬁled

. Limits on St“tte
Llablhty

Under O.C.G.A. § 5021-20(b), the
State's liability is Hmited to $1 million

ould not possi-

“per peérson, and $3 nilion per octur

rence, regardless of the' number of de-
fendants. There Is a further limitation
imposed on a plaintiff’s potential re-
covery. Under O.C.G.A. §§ 50-21-33(1)
and 50-21-34(a) and (b), claims and
judgments can only be collected out of

the State Tort Claims Fand, or from

(Contmued on page 30)

; body 8, énd Duff & Phelps. In addmen, we off ' r-.‘a ‘c ' mc' ' of deductlb!es rangmg
rom $250 to SS 000 and two co-insiirance plans,-thereby allowing you'to tailor the
ohcy to meet your needs. Just take a moment to compare our rates:

* 55,600 deductible 8020 m—imunnce, per ealendar year. erﬁme muimum uf$2,000 !}00
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I 1sabxhty 'Income
[ |Professional Liability
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any other insurance policies that may
be applicable.® Once these sources
have been depleted, the State’s liabitity
uander the Georgia Tort Claims Act
ends for that fiscal yean

However, even if a judgment proves
uncollectible because the sources of
payment are depleted, the judgment is
—not void:-The injured plaintiff still can
collect on the judgment if the Geheral
Assembly subsequently appropriates
funds 10 pay the judgment. Given the
fact that the General Assembly has so
strongly supported the concept of the
Georgia Tort Claims Act, there is some
likefihood that a high priority would
be given to the replenishment of the
s Trtist Fu d Lf it Were 10 be

Xii. :Iypes of Damages
Recoverable

Under O.C.G.A. § 50-21-30, the State
is not subject to claims for axempl;u_'y
or punitive damages. Also, the Stite is
not liable for pre-judgment interest.
Under O C. GAS 50—2161 ;udgments
against the State bear postjudgment
interest at the mte of 7% per andnum.

XIV. No Waiver of inmunity
in Federal Court

0.C.G.A. § 50-21-23(b) provides that
the State's inmunity is waived only in
State courts. There is no eonsent to be
sued in federal courts. In other words
the State’s Eleventh Amendment im-
mumity is not waived.

XV, Immunity of State
Employees from
‘Lawsuit or Llabllny

Pursuant to Q.C.G.A. § 50-21-25,
State employees are afforded complete
protection against personal liability

arising out of performance of their.

jobs. The scle and exclusive remedy
for torts committed by State employ-
£€s is an action against the appropriate
agency under the Georgia Tort Claims
Act, In this regaid, the Gedrgia Tort

- Chims Act i is closely analogous to, and

opérates ini bas:cal}y the same fashion
as, the Pédesdal Tott Clalms ACt

XVIL.Repeal of Conflicting
Laws .

HCAL HEALTH CARE AUDITORS, INC N

STAT STAT AFPIDAVlT SERWCE ALL S_ EC ‘ ,_T ES
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plaintiff & defense.
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through each cuse to insure that your clinical knowledge is commensurae with ours, |
We shall be brutally candid if ¢ase evidences no merit; or if causation is goor. B
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OUR Basic FEE is $275: You incur no costs until you choose to pursue the expert's
work-up for his affidavit. No retired, no foreign, and no court-worn experts,
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We are pleased to teceive your calis,

has pmcncaj slgnificance in th1
0 O.CGAS 50—21-21(1 3
cral Assembly specifically’ sta
. the state shall only be liable
actxons within the limitations of

ticle ... ” Other statutes which m“{ -

prevxously have allowed tort:
against the State Were, thér
pealed by the enactinént of th

gia Tort Claims Act. Since January 1,

1991, tort actions against the State. can

-bé maintained only if and to the extent

that they are allowed under the Geor«
giz Tort Claims Act.

XVIl. Conclusion

“In receni years, « strong concensus
has developed that persons injured by
the negligent torts of government em-
ployees should have some available av-
enue to seck redress for their. m}unes
At the same time; poi;tmdl and eco-
nomic forces require that pu
suries be protected
e*{posure to tort: Iiab
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